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Mr Grahame Wheeler
18 Banks Court
TORQUAY QLD 4655

Dear Mr Wheeler

I refer to your complaint and various correspondence about the progress of the Office of
Fair Trading's (OFT's) investigation against Write w ay Research Se,-vice Pty l.td
(\\ rriteway) and Writeway's director, Mr John Tilbrook, for an alleged contravention of the
Secur •ih , Providers 4el 1993.

After consultation with OFT's Principal Legal Officer, and advice from external legal
counsel, a decision has been made to discontinue the investigation against W ri teway and

Mr Tilbrook.

As you are aware. Writcway are engaged by the Department of Veteran Affairs (DVA) to
research specific claims by veterans and submit reports to DVA. OFT's enquiries indicate

that wheel researching a veteran's claim the veteran is informed that witnesses may be

contacted to verify their legitimacy to a claim.

The issue of whether a security provider's licence is, or has been, required for a person

conducting an ove rt investigation, where the panics are aware of proceedings, has beell a

matter of some conjecture. This was due to inadequacies in the definition of who is deemed
to be a "private investigator" under the provisions of the Security Providers Ad1 1993 (the

Act),

Iii March 2007, Parliament passed amendments to the Act which clarify this issue. As of

1 October 2007, the new de finition of a private in vestigator is

"A primate investigator is a person who, for reward

(a) obtains and gives private infonnation about another person, without the other

person's express consent; or
(b) carries out surveillance for obtaining private information about another person.

without the other person's express consent; or
(e) investigates the disappearance of a missing person."
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Under this definition. if an insrstigntor is gicn the consent oFthe person nho is the subject

of the itt^•t.stigation. they will not be required to hold a privatc investiyaior's licence. In

eircutnsl iincc% where the person being irnestigated has not consented to the int •csti};atian, a

Iics* c under the Act is rcquirod-

DVA's process iiwolvca gaining the veteran's perntisaion to conduct cnyuiries. Therefore,
under the newly enacted provisions, no breach would be prelcni and no proecedin}ts

comm enc ed-

Listed below are a number of points OFT also considered prior to finalising its

im-c,figation:

• to pursue prosecution action OFT must establish contact with rcliah1c witnesses who
liav-c provided information to an identifiable researcher working on behalf of
1lfritc say to the past 1 2 nmonths,

• an} , witnessra must be prepared in provide un at i'tdavit. attend Court and give

nvidnttce muter Oath in a potentially dci ended matter;

• witnesses muss have evidence that the identified Writewiy reRearther as seeking

information 'about another person' and not information about an ineiJent or
military policy or p cicrdure: and

• it must be able to be proved that the Writeway rcu irchcrs acted foe "ren turd".

To this point and despite OFT's best efforts to contact various sources, no potential

wi1nestcs hose been ideiti1 nt who are able to pros isle sufficient evidence to prove all

essential elements of the alleged offence, In addition OFT has been unable to obtain any

invoice for services provided by Wri leway to the DVA. DVA is not legally obliged to

provide OFT with ducuncntation containi Tig. such evidence and in any event may breach

prisaey IeFiSIaLion unless suitable clearatcc were obtained from the parka inralYed.

OFT's CompIiancr and Enforcement Frantcworit lists a number Ofissues which can and

should be considered in reL,tion to the public interest in undertaking a prosecution. These

considcrations are hascd on those of the Director of Public Prosecutions and Include:

• the level of seri ousness or trivialiiyofthe alleged affotce, or whctheror not it is ofa

technical nature only;
• the ex iatenee ninny mitrgatalg or 3$9MVating circunr-stances;

• the degree of eulpabilil) of the alleged offender in comxxtion with the offence;

• the prevalence of the alleged offence and the need for delarrnce;

• the Iikelihoud ofobtaining a conviction: and

• obsotcsccncc or obscurity of the law or a particular pm ision)-

Although all of'the ;ihove issues were taken into consideration by OFT. The most signi licaast

atnong them was the reiatis-e obscurity [and now obsolesccnee) of the previous law, and

the fact that Parli:unent pros idea clanfieation to this grey z rca prior to the mivation of any

possible prosecution.
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A nicetin5 about the Writewey matter was held on 111 August 2007 and was =tend at by
Mr Bob R:eli rd f Adrocacr for Vetcr:uis, the Ccanmimen tier for Fair Trading, and ather
rrprescmatives of bath arganisathirtn. The meeting explored in ,o tc detail the diRirulttea
confronting OFT in taking this matter to pntxccattat.

At the meeting, the (onissioner confirmed OFT's willingness to consider any further
eti-rdcoce that could be provided rclati'c to the case. This inchufed the passible
identificmion by Advocacy Iirr Vctcrans 01L party wha inaybe abl y to asstnr in furtheri 4
the imrstigation and be willing to sign a clearance to the DVA for rcicvsnt information to
be released to OPT- Nothing rcic^•.uu to the maticr has been received suhs^ uern ea tic
meeting.

Givon this. and the commcnaemrnt an 1 October 2007 of the rele vant amendments to the
Act, it has been decided to cto►c thre file-

IF})u rrmsirt eoneerred shat the decision nzal-ing pioccss may- not be tramsNnent. arhas nol
taken into account all relevant inatterF, you ma}• seek to have the Queensland Ontfwdsmsn
review the process, You can contact the Queensland Ombudsman by waiting to
GPO Hoff 3 ± 1 i. 116 % uui c Q I -I) 400 l . it h}' telephoning = 0O 7flVj-

I trust this infarmalinn has clarified the issues for you. 11 u have any quptipns, please do
not hesitate to telephone Mr Gerry Gitlant. Mamaher oldie Investigations Branch on
(07) 31 Is II1().

Yours sincerely

Anlhon\ Johrrsoa
F_xecutivc %iunager
Compliance Dislsion
Office of Fair 'Tru din t:
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